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This appeal came on for hearing before the Pollution Contro l

Hearings Board, W . A . Gissberg (Chairman and presidin g), Chris Smit h

and Dave J . Mooney on November 30, 1977 in Spokane, Washington .

Appellant Robert L . Schuh asked for, and was denied, permission to

transfer his ground water right to a new location . Respondent elected a

formal hearing pursuant to RCW 43 .21B .230 . The Spokane court reportin g

16 !firm of Reiter, Storey and Miller recorded the proceedin g s .
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Appellant s-as represented by his attorney, John. : :oberg ; respondent

1S was represented by Robert E . Mac'-c, Assistant Attorne', General .
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Eaving heard the testirony, having examined the exhibits, havin g

2
considered the arguments, and being fully advised, the hearings Boar d

3 'makes and enters the followin g

Appellant owns land in Section 12, Township 18, Range 26 E .U .M .

7 in Grant County, Washington . The appellant seeks to irrigate tni lan d

8 and out it to agricultural use .

I I

Rather than make application for a new ground rater ri g ht, t - e

a ppellant has chosen to contingently purchase an existi ng ground . ate r

certificate _co . 888-A which is a ppurtenant to the farm of one Jaras D .

Redwine located in Section 18, Township 19, Range 27 E .W .V . in Gran t

County . It is about five miles distance from the Redwine farm t o

the appellant's land . Appellant seeks to chan ge the point of withdrawa l

and place of use tc his own land .
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The history of Certificate No . 888-A is as follows . The

19 ` appellant rade his contingent purchase of it fro ,; James D . Redwin e

20 on February 17, 1976 . James D . Redwine purchased it from tale wido : .

21 of one Albin O . Pederson, along with the fa= to 1,hicz it wa s

.' appurtenant , on !'.arch 28, 1967 .

Mr . Pederson' s ownership of the farm cor.renced at a tie prior t o

24 l the farm's inclusion in the Columbia Basin Project by which the water s

' u . irLpounded by the Grand Coulee Dar are made available, by the united

6 States goverment, for irrigation . In this ti .e before the project ,
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1r . Pederson applied to the State of Washington for a right to withdra w

public ground water . That application was approved by the issuance o f

Ground Water Permit No . 1221 which authorized the withdrawal of wate r

in the amount of "640 acre/feet per year less the amount of wate r

available from rights of Columbia Basin Project ." Certificate 888-A

confers a right to the use of ground waters "under and subject t o

provisions contained in Ground Water Permit No . 1221 ." Certificate

888-A thus includes the words of limitation appearin g in the Permit ,

which swords were inserted to reduce the state ground water right a s

federal Project water became available to the same farr .

On July 24, 1953, respondent's predecessor agency wrote t o

the federal Bureau of Reclamation concerning Certificate No . 888-A

now before us . That letter stated :

"Please be advised that Mr . Pederson' s
right does not contain the provision
limiting the use of his well to a perio d
until project waters are made availabl e
to his land . The subject water right wa s
processed before that policy was adopte d
by this office . "

The true meaning of this statement is that the subject right doe s

not terminate outright when federal Project water becomes available .

This statement does not conflict with the permit limitatio n

reducing the amount of water available from the state, unit by unit, a s

units of federal project water becore available .

The appellant has therefore purchased a ground water certificate whose

lirits recede as irrigation water becomes available from the federa l

Co? urb, a Basin Project .
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On the date that appellant purchased the right embodied i n
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Certificate 888-A, February 17, 1976, 592 .55 acre/feet per year wer e

available to the Redwine-Pederson farm from the Columbia Basin Project .

Substituting this established fi gure for the words which limit th e

right in Certificate 888-A, that right, as purchased by appellant, i s

for 47 .45 acre/feet per year of public ground G'ater .

V

Des p ite the fact that Mr . Redwine thus held a right to irrigat e

':itn ground •-ater, water sufficient for all his irrigation needs ha s

been Fade available to hir by the federal Columbia Basin Project, and he

has used the water thus made available . Durina Mr . Redwine's ownershi p

11 ,of the subject around water right from 1967 to 1976, water from th e

12 l well associated with that right has not been used for irrigation purposes .

13 The Certificate, Permit and ground water right here involved wer e

14 issued exclusively for irrigation purposes, and therefore the groun d

15 water right itself has been unused for at least the period o f

16 2`-r . Redwine' s ownership .
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Any Conclusion of Law which should be deemed a Finding of Fac t

is hereby adopted as such .

From these Findings the Board comes to these

CONCLUSIONS OF LAP;

I

This a ppeal requires us to review two, distinct changes to a

24 c_ ounc: water right :

25

	

1 . Its assiarr-ent from one person to another, an d

26 I

	

2 . Its change in location from one place to another .
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Assignment from one person to another . The assignment of th e

3 ground water right embodied in Certificate 888-A from James D . Redwine

to appellant is valid . This is so because a certificate shows tha t

ground water has been appropriated in accordance with a permit .

RCU 90 .44 .080 . Pursuant to RCW 90 .44 .060, around water permits ar e

governed, inter alia, by RCI ; 90 .03 .310 which states that :

Any permit to appropriate water ray be assigned subject to
the conditions of the permit . . . . "
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This latter statute is but a restatement of the fundamental rule o f

common law that although a right is assignable, one ray not assign a

right greater than he holds .

While the assignment from Mr . Redwine to appellant is valid ,

therefore, it is only valid to convey whatever right was created b y

the terms of the permit . In determining the scope of that right we wil l

consider those facts which exist on the day of assignment . We therefore

conclude that the right assigned in this matter was, by the terms o f

the permit, "640 acre/feet per year less the amount of water availabl e

from rights of Columbia Basin Project" (592 .55 acre/feet per year on

the day of assignment) or 47 .45 acre/feet per year of public ground water .

t:e are aware of the July 24, 1953, letter of respondent' s

predecessor which stated that the permit before us does not terminat e

_3 when federal project water becomes available . There is nothing

2.3 inconsistent between this letter and our construction of the permit ,

2 5 ,just expressed . However, although we know of the letter, we hav e

.G not relied on it in construing the permit . Rather, we have looke d
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1 'to the terms of the permit which are unar,bi guous In requiring a

2 .reduction of the state water right as federal Project water become s

3 'available . There be)ng no ambiguity In the terms of the permit, we wil l

not look behind it In a further search for the intention of th e

Issuing administrative agency . ITT Rayonler v . DOE, PCHB Nos . 97 0

and 1025 (1976) and cases cited therein .

Tie permit limitation which reads "less the amount of wate r

available from rights of Columbia Basin Project" is, itself, a vali d

exercise of the respondent's authority under RCW 90 .44 .060 and

90 .03 .290 wherein It states :

Any applications may be approved for a less amount of wate r

than applied for, If there exists substantial reason therefor e
12

	

.

	

.

Where, as here, the state issues an irrigation water right to a far m

owner who subsequently obtains, and uses instead, a federal water righ t

15 to irrigate the same farm, substantial reason exists for the state t o

16 have so limited its right that it recedes accordingly, and thereb y

17 avoids the "stacking " of duplicative water rights which together

1S would exceed the Irrigation needs of the farm concerned .
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ChangeInlocation from one p lace to another . Appellant' s

21 application for change of the point of withdrawal and place of us e

2 purports to apply to a water right of 640 acre/feet per year . But I n

23 as +~uc . as *e have concluded that the ground rater right assigne d

24 to appellant is for 47 .45 acre/feet per year, his application for mor e

25 than this amount was properly denied by re s pondent under the te rm s o f

2n '
I RCl : 90 .44 .100(3) which states :
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Such amendment shall be'issued by the supervisor only o n
condition that : . . . (3) the construction of a n
additional well or wells shall not enlarge the righ t
conveyed by the original permit or certificate ; .

For further reasons now to be stated, respondent properly denie d

the appellant's application for change of the point of withdrawal an d

place of use, even for the 47 .25 acre/feet per year of ground wate r

which was the right assigned to appellant .

The respondent's predecessor had curtailed further ground wate r

development in the Quincy Basin in March, 1969, "pending the outcome

of detailed ground water investigations to determine if further

appropriations of public ground water in this area should be alloyed, "

WAC 173-124-010 . In March, 1973, acting pursuant to RCW 90 .44 .13 0

the respondent established the Quincy Ground Water Subarea ,

WAC 173-124-020 . All locations pertinent to this appeal are withi n

this Quincy Subarea . Following extensive study and an inventory o r

accounting of all existing water rights and certificates, th e

respondent, in January, 1975, adopted regulations for the administratio n

of the ground waters with the Subarea .

The respondent has made a determination in this case that :

If ground water is determined to be available for appropriatio n
at the new location, the Department would be obligated t o
process pending applications for new permits in that are a
prior to transferring existing unused rights . The Depart-
ment is currently holdin g 213 applications for priorit y
purposes . Exhibit R-3, Summary of Facts No . 7

24
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To alloy• a cnange of the point of withdrawal of this permit a

25 ' distance of five riles Erithin the Subarea S•ould, if followed by others ,

substantially and detrimentally affect and subvert the comprehensiv e
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1 iregulatory and nanace :;ent scheme adopted by the respondent for th e

Quincy Subarea under which pendin g applications have not been acted

upon since 1969 . We hold that the change in location applied for b y

appellant is thus contrary to the public welfare . See Sparks v . D .O .E . ,

PCB No. 77-43 (1977) .

Under RCN 90 .44 .100 pertaining to changes in point of withdrawal ,

the respondent rust make "finding s as prescribed in the case of a n

original application ." By RCU 90 .44 .060 these findings include thos e

set out in RCj : 90 .03 .290, one of which is that the application "will no t

. . . be detrimental to the public welfare ." .Appellant's application fo r

11 chan g e of the point of withdrawal and place of use is detrimental t o

12 the public welfare, and the action of respondent in denying it must

13 therefore be affirmed .
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Any Findin g of Fact which should be deemed a Conclusion o f

16 La' ; is hereby adopted as such .

17

	

From these Conclusions, the Pollution Control Hearings Boar d

18 enters this

ORDER

Tie action taken by the Department of Ecology which denie d

appellant's application is affirmed .
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DATED this / IILII°j day of	 , 1977 ..

GaLce,M)KA)
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